for fun, entertainment and lively conversation. 3 Everyone relaxed and there was indeed "mighty craic" that festive night.
The story of my sister's wedding exemplifies a simple and humorous cross-cultural misunderstanding that was quickly corrected and caused no harm. However, cross-cultural miscommunication is not always so benign in consequences. Such miscommunication may interfere with rapport, problem solving and peacemaking. 4 Cross-cultural misunderstandings may unintentionally offend others and scar relationships. 5 This is especially true when, as in the lawyer-client relationship, one individual needs to place trust in the advice and judgment of another individual. Beyond lawyer-client interactions, unintentional exercises of cultural privilege or bias by lawyers may lead to unfairness in the creation, regulation, interpretation or implementation of laws, thereby affecting the legitimacy of our legal systems in the eyes of community members. 6 One typical but recurrent example involving real damage and real legal consequences is the misdiagnosis of a non-majoritarian child's injury by majoritarian health and/or social service workers. One such misdiagnosis occurred in Washington State when an infant was removed to foster care because of misidentification of "blue spots" 7 as abuse bruises:
3 Elaine Walsh, The Craic is Mighty, http://www.ireland-fun-facts.com/craic.html (last visited Oct. 19, 2014) . 4 See generally 6 "To achieve public confidence in a court system, intangible issues, such as litigants' perceptions of judges and juries, must be afforded weighty consideration. At times, a litigant may perceive a disparity or divide between his or her own value system or identity and that of the judge." Melissa L. Breger, Introducing the Construct of the Jury into Family Violence Proceedings and Family Court Jurisprudence, 13 MICH. J. GENDER & L. 1, 24 (2006) . 7 "Caused by simple variations in pigment, Mongolian spots are much more prevalent in babies of color, appearing in more than 90 percent of Native Americans and children of African descent, more than 80 percent of Asians, and more than 70 percent of Hispanics. They are rare in fair-skinned children-appearing in just less than ten percent. . . . No treatment is necessary. Mongolian spots do not predispose people to skin cancer or any other problem, and most often disappear by age two. (Fewer than five percent of children with Mongolian spots still have any by the time they're adults.)" Mongolian Spots, WHAT A child-care worker and supervisor misidentified blue spots as bruises on an African-American infant, and when the infant was taken to the hospital, the examining physician also misidentified the blue spots as bruises resulting in the infant being sent to a foster home until the bruises were eventually determined to be blue spots. 8 Although this example focuses on social service and health care professionals, the blue spots could just as easily have been misinterpreted as abuse bruises by a family court lawyer or prosecutor. Because of the significant consequences that flow from cross-cultural misunderstanding or unawareness in lawyer-client interactions and other lawyer activities, intercultural effectiveness (IE) is a critical student learning outcome for all students attending law school today. 9 In this essay, I argue two points. First, I posit that the time is ripe for systemizing the development of cross-cultural communication and IE skills 10 in law students because of the increasingly globalized nature of our world, the American Bar Association (ABA)'s anticipated adoption of a student learning outcomes framework for law schools and the changing landscape for post-law school employment. Cross-cultural skill building will involve some core knowledge development and will require law schools to embrace professional development of values and attitudes that support IE. Second, I believe that law schools can best realize these important student learning out- TO TEACHING (2007) ("The need to understand how cultural experiences affect the legal process is not limited to those engaging in international or cross-border transactions and disputes. Most lawyers will encounter colleagues, judges, jurors, and clients whose cultural perspectives and experiences differ from their own. Failure to understand the role culture plays can limit a lawyer's ability to meet critical legal needs and provide access to justice as well as impede client representation generally."). 10 The evolving language and labels of cross-cultural, intercultural and multicultural have been discussed elsewhere. comes through well-designed, well-supervised, experience-based courses in which law students can more easily overcome their resistance to or defensiveness against learning about cross-cultural issues. Experiential courses, and in particular clinical courses, are best suited for this learning because law students are motivated to improve communication and build relationships when they are responsible for real clients. In addition, because of the repeated real life examples of culture clash which current legal systems and current laws organically provide, clinical courses (including well-supervised field placements) can provide the context for working through the challenges of representing non-majoritarian clients in implicitly biased courts and under particular legal frameworks which privilege the dominant culture. Well-designed clinical and field placement courses also provide structured opportunities for reflecting upon our imperfect and evolving legal systems through intensive, supervised engagement with real legal issues over the course of an entire semester, with opportunities for continuous feedback and assessment by the faculty supervisor. 11
LEGAL EDUCATION'S FAILURE TO SYSTEMIZE CROSS-CULTURAL AND INTERCULTURAL LEARNING
Since 2007, three influential reports and studies on legal education have argued for increased attention to the kind of learning opportunities and education prioritization that undergirds IE in law graduates. First, the Clinical Legal Education Association's BEST PRACTICES FOR LEGAL EDUCATION 12 specifically described the need to train students about cross-cultural competence, referring readers to the writings of Professor Sue Bryant and Jean Koh Peters on "The Five Habits" for developing competence in cross-cultural lawyering. 13 The Habits have been cited in "well over 300 law review articles" as well as in amici curiae briefs in "landmark affirmative action litigation." 14 They have also been used to train lawyers and law students 11 Notably, I limit my argument here to a specific set of experiential opportunities because I believe that students need an entire semester's worth of engaged involvement with clients and/or legal systems under directed reflection and supervision in order to work through the complex and nuanced issues specific to effective cross-cultural lawyering, as well as to intercultural skill building and attitude development. 12 around the globe, 15 encouraging practices such as "parallel universe" thinking. 16 Just recently, Professors Bryant and Peters reflected on the success of this tool, examined lessons they learned from teaching the habits for over fifteen years, and added the tool of "methodological doubt/methodological belief," 17 which develops the ability to alternate between suspending doubt and viewing the world through the eyes, cultural background and experience of the client, and then flipping the lens to view the clients' behavior through the skeptical cultural perspective of the legal decision-maker(s). Second, also published in 2007, the Carnegie Foundation's EDU-CATING LAWYERS: PREPARATION FOR THE PROFESSION OF LAW 18 critiqued law schools for not fully integrating the wisdom of engaged practice and professional values into legal education. Although not as direct as Best Practices in identifying sensitivity and effectiveness in cross-cultural relationships as a fundamental value of the profession, Educating Lawyers is known for advocating the kind of skills training and value development in lawyers which directly supports the formation of law graduates who are effective interculturally. For example, in noting exceptional examples of integrated learning during which knowledge, skill, and value development occur simultaneously, the authors point to Professor Sue Bryant's teaching in the CUNY clinics 19 and Professor Antoinette Sedillo Lopez's teaching at the University of New Mexico clinic. These clinical courses were described as illustrative of teaching "holistic" 20 lawyering. Educating Lawyers emphasized that when law students try "to obtain justice" for clients from a diverse set of "cultural backgrounds," not only are students' "practical skills" enhanced but their "understanding of the deep structure of American legal thinking" is enhanced. 21 16 See discussion of "parallel universe thinking" in The Five Habits Reflecting on the Habits, supra note 13. 17 Reflecting on the Habits, supra note 13, at 364-72. 18 See WILLIAM M. SULLIVAN ET AL., supra note 9 (offering recommendations for improving the professional education of lawyers that will help to transform how lawyers are being prepared practically and ethically In short, those involved with legal education reform have been waving their arms frantically for over two decades to call attention to the need for IE education for law students. Despite this urgent call for attention, American legal education entities have not yet systematically addressed the need for development of intercultural knowledge, skills and attitudes in law students. 32 The present moment is an opportune time for remedying that failure.
THE TIME IS RIPE FOR SYSTEMIZING INTERCULTURAL EFFECTIVENESS (IE) TRAINING
American-trained lawyers are increasingly called upon to interview, counsel, and represent individuals who may speak a different language and/or may come from a very different experience of life than the lawyer's own. When lawyers help resolve disputes, they negotiate with other lawyers who have differing cultural backgrounds and experiences, or appear before judges, juries, arbitrators, and mediators whose backgrounds and life experiences differ from their own. Lawyers who act as governmental and institutional policymakers need to employ intercultural and multicultural awareness 33 when creating policies or systems to ensure equal access to justice or opportunity. Reform advocates and those who represent marginalized individuals require familiarity with the dominance of privilege and the challenges of difference in order to be effective. And in our increasexplores the sharp contrast between medical and legal education with respect to cultural competence and diversity. ("In contrast, although ABA standards 211 and 212 require that law schools demonstrate their commitment to diverse faculties and student bodies, the law school curriculum tends to exclude race, gender, or class from the curriculum. As a result, legal education leaves little space for discussion of gender, race, ethnicity, or class in the law school classroom. Further, the case method, which is generally accepted as the central defining feature of the last one hundred years of legal education, tends to maintain, and even reinforce, class, gender, and race hierarchies. Thus, law students are doubly shielded from important aspects of their lives as professionals and citizens."); see also ingly globalized community, lawyers who work in business are required to demonstrate intercultural skills and cultural awareness in negotiating and working on transactional matters on a daily basis. In all these and many other settings, a lawyer's multicultural knowledge, intercultural communication skills, and cultural sensitivity are often the keys to avoiding misunderstanding and promoting effective problem solving. 34 Whether a lawyer is representing an immigrant, traveling to another country to negotiate a deal, or simply working with others from backgrounds different from his or her own, the lawyer's ability to effectively identify and navigate difference is of the utmost importance. 35 Today's graduates and "tomorrow's lawyers" 36 must be equipped with knowledge, skills and attitudes to effectively represent clients whose personal and professional matters will extend beyond local, state and national borders and communicate with individuals whose cultural background, identity and experience may be radically different from the lawyers' own. 37 The demand for interculturally effective lawyers results not only from the diverse identities of clients, the diverse identities of lawyers, and the professional acculturation of lawyers 38 but also from the rapidity at which globalization has affected the daily life of lawyers and their clients.
In making the point that all lawyers need to be prepared for the globalized reality in which we live and practice, one colleague of mine 39 uses the real life example of a former student and local lawyer who represents small farmers. This lawyer could not expect, as a lawyer two generations ago might have, to work only on matters involving other local lawyers and businesses. She has been pulled into matters involving international companies and international contracts that deal with seed, transport of seed, and equipment parts. She and other local lawyers will continue to interact with a much more diverse set of individuals with far different backgrounds and experience than their own, just by the nature of being a 21st century lawyer. 34 Similarly, given the trends in immigration, population and business, tomorrow's government, business, and not-for-profit leaders will need to bring intercultural awareness to bear when problem-solving about policies, employees, issues of fairness and expected or agreed upon behavior regardless of whether these leaders work on the local, state, or national level. 40 Moreover, lawyers will be expected to be sensitive and sensible, not only about others' culture, but about their own implicit cultural biases. Because of the advances in knowledge about how the brain draws conclusions, all lawyers will be expected to be aware of their own implicit bias and to navigate issues of difference and privilege with others or on behalf of others. 41 They will need to identify methods for preventing or addressing cross-cultural misunderstandings, and will need to have inculcated habits and attitudes which will improve their intercultural learning over the course of their professional life. 42 Educators in the medical, health and social science fields have already led the way in developing curricula to integrate cross-cultural and IE training into their students' pre-professional education. 43 recently, some legal educators have begun to develop measures to try to catch up with the other helping professions. For example, Professor Andi Curcio and her co-authors have developed a survey tool to assess professional students' progress across the spectrum of "cultural sensibilities." 44 The University of Dayton School of Law has identified "inclusivity" as an attitudinal student learning outcome and assesses student participation in activities "designed to improve the justice system and the profession, such as ridding both of bias . . ." and student demonstration of "diversity skills, such as sensitivity to social and cultural difference." 45 In a follow up book to Best Practices and the Carnegie Report, IE is identified as an essential knowledge, skill and value "in a changing world." 46 The world has changed and legal education must prepare today's students for our multicultural, globalized world by including IE in its professional development objectives.
THE NEWLY ADOPTED ABA OUTCOMES FRAMEWORK
The anticipated revision of ABA law school accreditation standards is the second factor making the call to systemize the development of cross-cultural and IE skills in law students so timely. In August of 2014, the ABA House of Delegates is expected to adopt proposed revisions to the standards and rules of procedures for accrediting law schools which would require all law schools to establish, publish and assess learning outcomes for all students. 47 In particular, law schools must establish and publish learning outcomes designed to prepare students for "effective, ethical and responsible participation as members of the legal profession." 48 Under Interpretation 302-1, "other professional skills needed for competent and ethical participation" in the profession may include "cultural competency." 50 Professor Curcio points out that in contrast to medical school accreditors:
Law school accreditors have thus far declined to include cultural competence as one of the mandatory outcomes, in contrast to the accrediting bodies for medical and other professional schools. Instead, the proposed accreditation standard allows individual law schools to decide whether cultural competence should be amongst the school's designated learning outcomes (emphasis added). 51 Indeed, as Professor Curcio notes, the final proposed regulations do not mandate that all law schools identify IE as a required student learning outcome (SLO). However, the comments and discussion surrounding the identification of skills needed for competent and ethical participation in the legal profession demonstrate why most schools should identify IE as an essential SLO. For example, the Society for American Law Teachers argued:
Today's effective lawyers must have the ability to work in a collaborative environment, to communicate effectively with people from diverse backgrounds, and to be self-reflective in their work to enable them to engage in the life-long learning process of the effective lawyer. The recent decline in the demand for traditional legal services is now being labeled a permanent restructuring of the market and constitutes the third trigger for systemizing intercultural effectiveness learning in law schools. 56 The arguments Richard Susskind made in his 2010 publication The End of Lawyers?: Rethinking the Nature of Legal Services were greeted with mixed reactions of acceptance and rejection by legal commentators. 57 By the time he published Tomorrow's Lawyers in 2013, 58 most lawyers, legal educators and legal observers acknowledged that the landscape for legal employment had radically changed. According to Susskind, law will become a "world of virtual courts, Internet-based global legal businesses, online document production, commoditized service, legal process outsourcing, and web-based simulated practice." 59 ties in this paradigm shift for developing adaptable and prepared law graduate:
The types of education that will attain the highest valuation are complex problem-solving skills that enable law school graduates to communicate and collaborate in a highly complex, globalized environment. This is not vocational training; it is the creation of a new model of professional education that better prepares our graduates for the daunting political and economic challenges ahead. . . . What I am advocating is the creation of a competency-based curriculum. In a competency-based curriculum, we identify the knowledge, skills, behaviors, and attributes of highly successful professionalslawyers and nonlawyers-and then work backwards. 60 Professor Henderson's focus on a competency-based curriculum and the attributes of "highly successful professionals" 61 integrates nicely with the Shultz and Zedeck's study of Lawyering Effectiveness, referenced earlier. 62 Notably, as we prepare lawyers to be highly effective, the Shultz and Zedeck study demonstrates that many effectiveness factors involve communication, self-awareness and behavioral capacities -the kind of skills and values emphasized by IE. 63 Out of the 26 factors identified by Shultz and Zedeck as characteristics of successful lawyers, at least nine involve the kind of skills and values important to development of intercultural effectiveness:
Creativity/Innovation: Thinks "outside the box," develops innovative approaches and solutions.
Problem Solving: Effectively identifies problems and derives appropriate solutions.
Practical Judgment: Determines effective and realistic approaches to problems.
Providing Advice & Counsel & Building Relationships with Clients: Able to develop relationships with clients that address client's needs.
Speaking: Orally communicates issues in an articulate manner consistent with issue and audience being addressed.
Listening: Accurately perceives what is being said both directly and subtly.
Questioning & Interviewing: Obtains needed information from others to pursue issue/case. Self-Development: Attends to and initiates self development.
Able to See the World Through the Eyes of Others: Understands positions, views, objectives, and goals of others. 64 The skills and values identified by Shultz and Zedeck, and indirectly called for by Henderson and Susskind, are transferable beyond traditional legal employment and have been embraced by other professionals with whom lawyers will be working. These intercultural and cross-cultural skills and values will be important for students to showcase when reaching for opportunities created by the new globalized, digitalized world.
In sum, the confluence of the three factors discussed above -the demand for interculturally effective professionals in today's interconnected and globalized world, the newly adopted ABA requirements, and the restructuring of the legal employment landscape -creates the impetus for action by law schools in identifying, teaching and assessing intercultural effectiveness outcomes. Intercultural effectiveness and cross-cultural lawyering can be taught in many settings: in orientation of students to law school, by using hypotheticals and problems in doctrinal courses which provide opportunity for students to reflect on intercultural communication, by assigning readings and small group work in seminars, through simulations where students face intercultural challenges, in field placement opportunities where reflection on cross-cultural interactions is required, 66 and in live client clinical courses through rounds, during supervision, in one-to-one meetings, and through reflection journals. Indeed, many commentators have argued that cross-cultural communication and intercultural skill building and value development should be mainstreamed throughout the curriculum. 67 I do not disagree with such aspirations; teaching about cross-cultural lawyering and intercultural effectiveness throughout the curriculum is ideal.
EXPERIENTIAL LEARNING IN CLINICAL COURSES AND INTERCULTURAL EFFECTIVENESS
I argue here, however, that experience based learning opportunities create uniquely ideal settings for this kind of learning. As I discussed in my 2012 article on learning outcomes:
For many years, clinical professors have consistently emphasized the role cultural competence plays in preparing students to assume the role of lawyer. In reality, practicing with cultural competence is a fundamental lawyering skill, as is the ability to critically evaluate laws, culture, and societal systems from a variety of perspectives or lenses. Respect for difference and other cultures and beliefs is also a fundamental lawyer value. 68 In fact, much of the early law review literature on cross-cultural lawyering was written by clinical professors. 69 As far back as 1997, Professor Michelle S. Jacobs transformed clinical teaching of clientcentered counseling when she pointed out:
I address my suggestions for changes to the manner in which clientcentered counseling training can be supplemented. I propose that in conjunction with client-centered counseling, we engage in cross-cultural lawyer and student self-awareness training (CCLASS). I propose that all students, particularly those who will be working with either indigent or culturally dissimilar people, be taught how to interact with clients who differ from them. Before students counsel any indigent client, the students should have some self awareness and understanding of their value system. Without that awareness, students will not be able to recognize the interpretive violence they can do. I do not believe we can assume that lawyers will be able to either seize a limited autonomy or extract partial understandings unless they are trained to do so (footnotes omitted). 70 Almost a decade later, Ascanio Piomelli noted "since Jacobs' article, many clinicians have written thoughtfully about how students and attorneys might best prepare to work effectively with clients across dimensions of cultural difference -such as race, ethnicity, nationality, class, gender, sexual orientation, etc." 71 In addition, the "original religious text" on teaching and learning about cross-cultural lawyering-"The Five Habits" for developing competence in cross-cultural lawyering-was written by two clinical professors . 72 While the current leading text on professional development of clinical teachers opines:
If lawyers, and thus clinical teachers, are not aware of how human traits and institutional character influence the pursuit of the client's claims and interests, their expertise in the mechanics of legal skills may be insufficient to maximize their client's interests. . . . Most law students, and perhaps most clients, are not particularly cross-culturally competent, and most of us make assumptions about unfamiliar cultures. . . . These schemas are further complicated by economic, educational, racial, and cultural differences. . . . [L]awyers, especially those representing poor clients, clients of a different race or culture, or clients whose life experiences are unlike the lawyer's must develop cultural competence, learn to question their assumptions, and be able to separate moral and value dilemmas from ethical rules in order to serve their clients while acting in accordance with the rules of our profession. The nature of a case or project and the values or morals of a client or team member sometimes force students to confront, and perhaps alter, their own beliefs and their own world views. They must do so while remaining true to themselves, in good standing with their profession, and loyal to their clients. 73 This close relationship between the clinical community and cross-cultural teaching also extends to work overseas. Clinical teachers have also been highly active in intercultural work abroad as "the trend toward globalization and the creation of a more integrated world has manifested itself in the legal education community: the increased number of visits by U.S. lawyers and law professors to overseas law schools." 74 Clinicians have been involved "both in broad based projects in Iraq, China, and Russia as well as smaller scale ones in other parts of the world, particularly sub-Saharan Africa." 75 The very nature of clinical course design and teaching provides fertile ground for cross-cultural and intercultural student learning. The non-privileged demographics of most clinic clientele offer an ideal context for exploration of cross-cultural issues 76 while the desire to do justice by one's client, the focus on the real instead of the hypothetical, and the donning of the role of lawyer are motivating 77 factors for students to improve communication and rapport by all means possible. 78 75 Id. 76 "In-house legal clinics often provide students with intercultural practical legal experiences through individual client representation. Students serve diverse populations in clinics for disability law, low-income taxpayers, urban redevelopment, human trafficking, and elder law. Clinics also expose students to other intercultural experiences. Many clinics have a community outreach and education component where students give presentations to community groups. At the Sixty Plus Elderlaw Clinic at Cooley's Lansing campus, the clinic director discerned that certain minority communities underutilized the clinic even though there remained a need for legal services. In an effort to address the issue, the director organized several focus groups in the minority communities attended. [students] by pressing them to accept real responsibility, both for case management and for the nature of their educational experiences in the clinic."). 78 For example, "In an increasingly globalized and multicultural world, now more than ever, leading legal education centers are obliged to develop culturally sensitive leaders, able to transcend political boundaries and address issues of social injustice both domestically and abroad. Since the development of the first international human rights clinic thirty years ago, clinicians have looked to human rights clinics, and particularly international fieldwork, as a way to advance clinical pedagogy and cross-cultural training. Practitioners and clinicians have recognized the capacity of international human rights have written lengthy and thoughtful articles about the causes of student resistance to multicultural learning, and potential remedies thereto . . . to the extent students understand how biases effect one's ability to represent clients and succeed in the workplace, they may be more open to exploring those biases." 79 Most students recognize that in clinical courses they are beginning to form professional identity and embrace professional values not simply learn "the law." Thus, they are less likely to reject cross-cultural lawyering development as "tangential" or unnecessary to their learning.
Clinical courses are well suited for developing habits in students which are central to improving cross-cultural communication because of the intense focus in clinic on formative assessment and feedback. The hallmark of clinical teaching is the cycle of setting goals, acting, and reflecting on that action, while the intimate nature of the professor-student relationship in clinic allows for continuous assessment and reflection on self-assessment. 80 This process is particularly important for developing cross-cultural skills in self-awareness 81 and appreciation of one's own implicit biases. 82 Moreover, the one-to-one nature of clinical supervision also allows inhouse clinical professors to immerse students more deeply in the "causes of the disparities and make the connection to ongoing racism explicit." 83 For field placement students, the guided and structured reflection opportunities which faculty provide ensure that the rich examples of cross-cultural tension, privilege, bias, preference, and injustice which populate our legal systems do not pass unnoticed by the clinical student. 84 And unlike "hypotheticals" which can be attacked as "unrealistic" or "dated," the fresh real life examples from the students own placement provide a more motivating context for reflection and learning.
In conclusion, the longtime focus of clinical teachers on development of cross-cultural lawyering skills, combined with the motivating engagement with real clients and with real life lawyering, and the opportunity for continual formative assessment make clinical courses uniquely suited to the teaching and learning of intercultural effectiveness and cross-cultural lawyering. As law schools prepare to articulate and assess their identified student learning outcomes, they must include intercultural effectiveness as an essential outcome. As law schools seek to create highly skilled and employable graduates who can succeed in today's globalized world, they should focus attention and resources on the teaching and learning of intercultural effectiveness in clinical experiential opportunities. Identifying intercultural learning outcomes and acknowledging the role of clinical courses in developing cross-cultural lawyering skills will maximize the likelihood that students will not only learn, but learn well.
